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However, neither the Compact Rule Power nor the South Platte
River Compact define procedures for promulgating rules to comply
with compact requirements. The court previously addressed such a
problem and limited the State Engineer's Compact Rule Power to its
Water Rule Power. Thus, if promulgating regulations pursuant to its
Compact Rule Power, the State Engineer could not approve ongoing
out-of-priority groundwater diversions, except in the four situations
outlined in C.R.S. Section 37-92-308. The court held that regardless of
whether the State Engineer was acting pursuant to its Water Rule
Power or its Compact Rule Power, it did not have the authority to
promulgate its Amended Rules.
Finally, the court affirmed the water court's decision that the State
Engineer's rules and regulations do not become effective until the
water court has heard and resolved all protests. Sections 37-92-304 and
37-92-501 provide the hearing procedures for those interested in
protesting state engineer rules and regulations. The court examined
these procedures and concluded they established safeguards against
the unreasonable exercise of administrative discretion by the State
Engineer. As a result, the court held State Engineer rules and
regulations will not become effective until any protests are judicially
heard and resolved.
Merc Pittinos

Colo. Ground Water Comm'n v. N. Kiowa-Bijou Groundwater Mgmt.
Dist., 77 P.3d 62 (Colo. 2003) (holding that (1) an owner of land
overlying the Denver Basin Aquifers and located within a designated
groundwater basin possessed a statutorily-created, inchoate right to
apply to the Colorado Ground Water Commission for a determination
of use rights to groundwater without having to drill a well to obtain the
determination; (2) the Colorado Ground Water Commission, not the
Ground Water Management District, properly reviews applications to
determine use rights; and (3) landowners' applications are subject to
the anti-speculation doctrine, requiring either a beneficial, nonspeculative use on the applicant's land or a contract with a third party
for a beneficial use if the use will occur on land other than
landowner's).
The Bradbury family filed applications to the Colorado Ground
Water Commission ("Commission") for a determination of use rights
to groundwater in Denver Basin Aquifers underlying tracts of land
located within the Kiowa-Bijou Designated Ground Water Basin. The
applications sought groundwater rights for future industrial,
commercial, irrigation, stock, and domestic uses but did not petition
for well permits. The North Kiowa-Bijou Groundwater Management
District ("District") contested the applications and argued that,
according to its regulations, all landowners must first submit
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applications to the District prior to Commission review. The District
also contested the applications due to lack of evidence supporting
beneficial, non-speculative intended uses.
An administrative hearing officer reviewed the District's objections
and concluded that under Colorado law, the Commission, not the
District, must receive and review all applications for designated
groundwater use rights. Thus, the Bradburys correctly submitted their

applications to the proper authority to obtain use rights. The officer
also ruled the anti-speculation doctrine applied for use rights to
designated Denver Basin groundwater and, in a separate hearing,
heard evidence to establish non-speculative intent for the proposed
water uses. The Bradburys submitted evidence to show their intent for

beneficial uses, including development plans and testimony by a land
economist, a groundwater geologist, and Thomas Bradbury, one of the
landowners. On appeal by the District, the Commission affirmed the
administrative decision, and further concluded that the Bradburys'
purposes,
non-speculative
demonstrated
adequately
evidence
regardless of whether the anti-speculation doctrine applied.
The District then appealed the Commission's decision to Adams
The district judge initially decided that
County District Court.
Colorado law authorized the Commission to determine a use right, but
then reversed by limiting the interpretation of statutory authority to
determinations of amounts of groundwater available, not for use
rights. According to the district judge, landowners must instead
submit well permits for the Commission to determine water use rights.
Based on the district judge's rulings, the Commission, the Bradburys,
and the District appealed to the Colorado Supreme Court.
The Colorado Supreme Court affirmed the districtjudge's holding
that the 1998 amendment to the Colorado statute vested authority in
the Commission to manage and control designated groundwater
resources within Colorado and did not violate the Colorado
Allocation and administration of designated
Constitution.
groundwater located within the Denver Basin Aquifers was not subject
Instead, authority over
to the doctrine of prior appropriation.
designated groundwater rested in Colorado law and the General
Assembly, exercising plenary authority, designated the Commission
the authority to manage groundwater within the designated basins.
Additionally, the Colorado Supreme Court reversed the district
judge's decision that Colorado law only gave the Commission the
ability to determine amounts of groundwater available for use.
Instead, the Commission's authority included the ability to determine
a use right for withdrawal of water from designated Denver Basin
groundwater for both owners of land located in the Denver Basin and
third party contracts for withdrawal on overlying lands with landowner
consent. As established by the General Assembly, the Commission not
only determined use rights, but retained authority to adjust this
amount based on tests and readings of aquifer renewal rates. Further,
the court held that ground water management districts possessed no
statutory authority to determine an applicant's water use right. Only
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after the Commission grants a use right does the District have
authority to assist in the enforcement of Commission rules regarding
the management of that district.
Finally, the court ruled that the anti-speculation doctrine applied
to applications to the Commission for groundwater use rights. The
court rationalized that since groundwater in deep Denver Basin
Aquifers was a finite public resource, it was inconsistent to require a
showing of beneficial use for surface waters replenished seasonally, but
not for groundwater within aquifers easily exhausted. A landowner
like the Bradburys possesses only an inchoate, statutory right to use of
underlying groundwater and therefore, must make a threshold
showing of a beneficial, non-speculative use without waste.
Alternatively, a landowner must establish a contract demonstrating
beneficial use by a third party for uses not occurring on landowner's
property.
In conclusion, the court held the Bradburys had a right to apply to
the Commission for a determination of a use right for groundwater in
aquifers underlying their land in the Kiowa-Bijou Designated
Groundwater Basin and did not need to drill a well to obtain a use
right. Additionally, the court found that under Colorado law, the
Commission has proper authority to determine a use right for Denver
Basin designation groundwater, not the North Kiowa-Bijou
Groundwater Management District. Finally, the court remanded the
case to the district judge to reinstate the finding that the Bradburys'
applications were not speculative based on evidence previously offered
during the administrative hearing.
DaraLum

East Twin Lakes Ditches & Water Works, Inc. v. Bd. of County
Comm'rs of Lake County, 76 P.3d 918 (Colo. 2003) (affirming water
court's holding that the water right at issue was not abandoned
because the owner adequately rebutted the presumption of
abandonment created by failure to apply water to a beneficial use for a
period of ten years with evidence sufficient to demonstrate an intent
not to abandon).
In 1998, East Twin Lakes Ditches and Water Works, Inc. ("ETLD")
filed suit seeking a declaratory judgment that the water right in Derry
Ditch No. 1 ("ditch"), owned by Lake County Board of County
Commissioners ("Lake County"), had been abandoned. The court in
Water Division Two held that ETLD failed to establish by a
preponderance of the evidence that the water had been abandoned.
ETLD appealed, alleging abandonment due to thirty years of non-use
and that the decision by the predecessors of Lake County to not line
the ditch was affirmative proof of that abandonment. Lake County
conceded a presumption of abandonment; however, Lake County

